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Florida Juvenile Case Law Update November 15, 2008

BOMB THREAT

|.L. v. State, 2008 WL 4600987 (Fla. 5th DCA 2008)

State could not prove any of the words used by the juvenile in the alleged bomb
threat therefore there was not enough evidence to show the juvenile knowingly
made a false report regarding the placement of a bomb as required in 790.163(1).

BURGLARY

M.E.R. v. State, 2008 WL 4790944 (Fla. 2d DCA 2008)

Juvenile entered a home and came out with his own shirt under his arm. No evidence
that there was anything inside the shirt taken from the home. State did not prove grand
theft because if the evidence is purely circumstantial, a conviction should not be upheld
unless the evidence is inconsistent with any reasonable hypothesis of innocence. Re-
versed as to grand theft but affirmed as to burglary.

INEFFECTIVE ASSISTANCE OF COUNSEL

S.G. v. State, 2008 WL 4225769 (Fla. 2d DCA 2008)
The juvenile appealed his adjudication of delinquency and a disposition order after

violating concurrent terms of probation. His appellate lawyer filed an Anders brief
however supplemental briefing was ordered to address disposition errors. The supple-
mental brief had a meritorious argument concerning these errors but the court de-
clined to address them because no motion to correct a disposition order was filed pur-
suant to Florida Rule of Juvenile Procedure 8.135. Therefore, the errors were not pre-
served for appeal. Affirmed without prejudice for the juvenile to file a Rule 8.135 mo-
tion for ineffective assistance of counsel.

S.G. v. State, 2008 WL 4682593 (Fla. 2D DCA 2008)

The previous order above was vacated an

firmed.
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http://www.5dca.org/Opinions/Opin2008/101308/5D08-1060.op.pdf
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2008/November/November%2005,%202008/2D07-5053.pdf
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2008/September/September%2017,%202008/2D07-523.pdf
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2008/October/October%2024,%202008/2D07-523%2007-618%20rh.pdf

paGe 2 JIMMY RYCE

N.C. v. State 2008 WL 4600980 (5th DCA 2008)

Child entered a no contest plea to sexual battery and signed a printed form about the
possible future applicability of the Jimmy Ryce Act. Because the judge failed to person-
ally address this issue with the child to see if he understood the potential consequences
of the Act, the case was reversed and remanded.

RESISTING WITHOUT VIOLENCE

|.L.H. v. State 990 So. 2d 686 (Fla. 2d DCA 2008)

Juvenile could not be guilty of resisting without violence because the officer did not
have a valid legal basis to detain the child. The officer did not provide any testimony
that the child was committing or about to commit a crime and the false name given
was after he determined that no burglary had occurred.

Defense had
continuance RESTITUTION

chargedto the@@ 1 B | State, 2008 WL 4790946 (Fla. 2d DCA 2008)
state after The court held that the trial court may set the restitution amount and payments in a
discovery late reasonable amount based upon evidence regarding the earnings the juvenile may rea-
and then got sonably be expected to make and may set a commencement date for the payments so
long as the court provides a reasonable amount of time for the juvenile to obtain a job.

case
dismissed!

SELF DEFENSE

G.T.]. v. State, 2008 WL 4820763 (Fla. 2d DCA 2008)
The state did not prove beyond a reasonable doubt that the juvenile did not act in
self defense. Reversed.

SPEEDY TRIAL

State v. T.G., 990 So. 2d 1183 (Fla. 3d DCA 2008)

Trial was set during window period and the state provided discovery right prior to
the trial that was late and prejudicial. Defense asked that continuance be charged to
the state which was granted and the trial court set the trial outside of the recapture
period. The attorney for the child then filed a motion for discharge that was then
granted. The general rule that a defense continuance waives speedy trial has some
exceptions such as inexcusable delay in providing discovery. Judge Langer found

that the discovery was inexcusably late, substantial and prejudicial to the defense.
Affirmed.
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http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2008/November/November%2005,%202008/2D07-1943.pdf
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2008/November/November%2007,%202008/2D07-3386.pdf
http://www.3dca.flcourts.org/Opinions/3D07-2633.pdf
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2008/September/September%2019,%202008/2D08-543.pdf
http://www.5dca.org/Opinions/Opin2008/101308/5D07-3622.op.pdf
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STALKING

T.B. v. State, 990 So. 2d 651 (Fla. 4th DCA 2008)

T.B. went by the victim s kiosk at the mall and taur
“faggot, queer” three times within 90 minuties. Two
ers. The crime of stalking is defined in 784.048(2) (2007) of the Florida statutes and
states: “Any person who willfully, mal i ciously, anc
son commits the offense of stal king, a mi sdemeanor
Circuit held that this taunting was not protected free speech and the conduct rose to
the level to substantially emotionally upset a normal person. Affirmed.
VIOLATION OF PROBATION
|.N. v. State, 2008 WL 4643382 (Fla. 3d DCA 2008)
Child had successfully completed the probation term before the affidavit stating he violated Several Writs
probation was filed. Reversed and remanded.

of Habeas
WAIVER OF COUNSEL Corpus

Granted!
|.R. v. State, 2008 WL 4600982 (Fla. 5th DCA 2008)
Child entered uncounseled plea. The child contended that the judge failed to conduct an ade-
quate inquiry regarding his waiver of counsel. Reversed and remanded.

WRIT OF HABEAS CORPUS

M.G. v. Vershawn Berry, Superintendent Miami Dade Regional Juvenile Detention Center,
and The State of Florida, 2008 WL 4823078 (Fla. 3d DCA 2008)

The child was arrested for the charge of grand theft auto while pending an adult felony charge.
The Department aggravated three points for this adult charge and scored him also for pending
charges. The Third District Court of Appeal agreed with the child holding that this was double
scoring and should be released on home detention. Writ of habeas corpus granted.

R.A.P. v. Charles Parkins, Superintendent of the Alachua Regional Juvenile Detention
Center and the State of Florida, 2008 WL 4643875 (Fla. 1st DCA 2008)

The child was charged with a VOP without a new law offense. Child argued that secure detention
is not authorized in this circumstance. The 1st DCA agreed and ordered his release. The child was
in a moderate risk program, followed by probation and then violated his curfew. He scored 9 on
the RAI and the judge aggravated it by 3 points. Florida Statute 985.255(1)(a) through (j), limits
the form of detention to a consequence unit and if none is available to home detention. The judge
is limited to the statutory maximum which does not include secure detention.
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http://www.3dca.flcourts.org/Opinions/3D08-0730.pdf
http://www.5dca.org/Opinions/Opin2008/101308/5D07-4077.op.pdf
http://www.3dca.flcourts.org/Opinions/3D08-2807.pdf
http://www.3dca.flcourts.org/Opinions/3D08-2807.pdf
http://opinions.1dca.org/written/opinions2008/10-22-08/08-4513.pdf
http://opinions.1dca.org/written/opinions2008/10-22-08/08-4513.pdf
http://www.4dca.org/opinions/Sept%202008/09-10-08/4D07-3854.op.pdf
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IN RE: AMENDMENTS TO FLORIDA RULES OF JUVENILE PROCEDURE
2008 WL 4346502 (Fla. 2008)

Amendments to Rule 8.225 (Process, Diligent Searches, and Service of Pleadings
and Papers): Consistent with the change to section 39.502(17), Florida Statutes, sub-
division (c) of rule 8.225 is amended to require notice to foster or pre adoptive par-

ents of a proceeding or hearing.

Amendment to Forms 8.962 (Motion for Injunction) and 8.963 (Injunction Or-
der):The amendments to forms 8.962 and 8.963 incorporate into the injunction mo-
tion and order forms changes made to section 39.504, Florida Statutes, concerning
injunctions entered pending disposition in dependency cases.

8.968 (Affidavit of Diligent Search): Consistent with a requirement added to section
39.503(6), Florida Statutes, Form 8.968 is amended to state that, when the Depart-
ment of Children and Family Services made its diligent search to determine the resi-
dence of a parent or prospective parent, it conducted a thorough search of at least one
electronic database specifically designed for location of persons.

8.977 (Order Authorizing Child to Enter into Residential Leasehold Before the
#EEI A8 O p Y Ofarm'8.870i©dmAnded id tpsponse to newly created section
743.046, Florida Statutes, which removes the disability of nonage for certain minors

to ensure they can secure utility services. The form order authorizing a foster child to
enter into residential | easehol d befor
authorize the child to secure residential utility services.

A
SUCCESS STORY 3'/\
Y%
Congratulations to Olga Khoudmi from Orange County, Flor-
ida. She took a false allegation of bomb threat case to trial

because the state refused to give her an offer and it was a

second degree felony. During the trial, it was shown that a
phone call was made to the school but the state did not have the actual witness who
received the call. The school was evacuated and a bomb was not found. The School
Resource Officer called the number on the cell phone used. The cell phone, however,
did not belong to her client. No recording of the phone call existed. The SRO testified
that the Child orally confessed to ma
statement the child only stated that he was sorry, it was wrong, it was a mistake and
he made a “threat” for no reason. Th
bomb threat and the public defender’s
Court of Appeal reversed the trial court because there was no evidence of the actual
words used by the child. Nice work Olga!
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http://www.floridasupremecourt.org/decisions/2008/sc08-1612.pdf
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THE ARREST AND DETENTION OF A 9-YEAR-OLD GIRL WITH MENTAL ILLNESS AT
ROYAL PALM EXCEPTIONAL SCHOOL EARLIER THIS MONTH WAS MORE THAN
JUST A PERSONAL TRAGEDY FOR THE FAMILY.

David Utter: Undo zero - tolerance policy in schools

(Southwest Florida's News -Press) November 3, 2008 R our

It was a sad reminder that children with disabilities are not getting the special care they need in our

schools and that too many are being shoved needlessly into the juvenile justice system. it the

I'm not casting blame on individual police officers or school officials. | am saying, however, that fifé COUrts
system is broken. It's time to change the attitude pervasive in our schools that the police and the courts

are the most appropriate way to handle children who have behavioral problems. sachers

In this case, the girl was charged with two felony counts after she was accused of spitting at teachers

and fighting their efforts to restrain her during a confrontation. the

A statement issued by the Fort Myers Police Department after the girl's arrest says a lot about thgated

situation: "This was the end of the line, and it is a very fine line we walk. Now, she can be mandated

by a judge to get the assistance she needs." .
yajudg 9 involved

School officials echoed that sentiment. A spokesman said the juvenile justice system must be involved

"in order to get the dominoes lined up in order to get the child the help they need." and

I'm sure school officials thought they were doing the right thing. But it shouldn't take handcuffs and
felony charges for a child with mental iliness to get the help she needs.

b
>

In fact, this harsh approaeencouraged by zeftmlerance policies that have been in vogue for the
past decade or sas just flat wrong. And it's not working for anyone, least of all the children who
caught up in the cold bureaucracy of courts, judges and jails.

It is this approach that is feeding Florida's most vulnerable children into the state's-tegirsmn
pipeline" and, ultimately, into its adult prisons.

As a direct result of such policies, Florida schools sent almost 23,000 students to the juvenile ju
system in 200®7 school year. This is a shocking number. Most of these children committed non 0=

lent offenses.
heard

Typically, children in Florida are held in jdike settings even before their cases have ever been h&&r&on-
by a judge even though decades of research shows that detention harms young people and can con-

tribute to future delinquencyT o s ee rest of article, click [hheereé.
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http://ga3.org/ct/11s9VP71e4EF/
http://www.news-press.com/article/20081103/OPINION/811030321/1015C:\Users\pmcintyre\Documents\Adobe
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Recommended Books:

No Matter How Loud I Shout: A Year in the Life of Juvenile Court
By: Edward Humes

Discusses the major conflicts in the juvenile justice system including

protection of the public vs. rehabilitation of the child.

Courtroom 302
By: Steve Bogira
Riveting book about one courtroom

Criminal Courthouse, the busiest felony courthouse in the country.

OUR MISSION STATEMENT

: The Juvenile Justice Center is committed to equality and justice
Email us through zealous advocacy for children in the delinquency
system. The Center is devoted to improving the quality of

with any representation through training, networking and consulting with
upcoming law students, public defenders and those in the legal field that
represent children. The Center works to create dramatic reform
legislation in the juvenile justice field in Florida with an emphasis on

improvements in the quality of representation of children in the
delinquency system, lasting positive impacts in legislation and a
vision that juvenile delinquency representation is a specialized
discipline.

What 0s New

We are always updating our website so check it regularly. We have added

SO we can

help

monitor it !

a new page for all past trainings and will be uploading the documents and
the MP3 files. Log in to this page and go to Trainings and Seminars

(archived). If you have anything you would like us to post for other Flor-
ida Juvenile Defenders, please email it to: pmcintyre@mail.barry.edu.
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http://www.barry.edu/JJC/infobank/docs/JJC_Conferences_Training.pdf
mailto:pmcintyre@mail.barry.edu
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Upcoming Tramings

Zealous Advocacy for Kids: December 5th & 6th Embassy Suites, Altamonte Springs

1 Subjects: Search and Seizure, Motions to Suppress, How To Introduce Evidence, Detention Advocacy,
Collateral Consequences Including Immigration, Stress Reduction and Mental Health, Sex
Offenses, Disposition Advocacy, Train the Trainers: How to Supervise and Train New
Attorneys, Best Practices Model, Cross Examination, Ethics, Laying the Record for Appellate
Purposes, and Interviewing and Taking Depositions of Children.

1 Speakers: Dr. Michael Brannon, Nancy Daniels, Judy Estren, Billie Goldstein, Gerard Glynn, Carrie Lee,
Warren Lindsey, Rob Mason, Polly McIntyre, Marie Osborne and Angela Vigil

1 10.5 hours of CLE credit, 3.5 hours of Ethics/Mental Health

1 Free Registration to Florida Juvenile Defenders

LUNCH N LEARN
12-18-08 at 12:30 by Conference Call
Education Issues: IEPs and How They Can Help You

Mark Kamleiter, Esquire

Contact Our Stail:

Polly McIntyre, Director
pmcintyre@mail.barry.edu
Barry University ]JC

Carrie Lee, Staff Attorney
clee@mail.barry.edu Phone: 321-235-8402

Sandy Porche, Administrative Assistant Fax:321-235-8420
sporche@mail.barry.edu
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