
  

 

 

Florida Juvenile Case Law Update May 15, 2009 

I N S I D E  T H I S  

I S S U E  

Case Law 2 

Case Law 3 

Legislation 3 

Brain Quiz 4 

Success Story 5 

Free Stuff 6 

Seminars 7 

  

 

Juvenile Justice Center News 
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J U V E N I L E  J U S T I C E                

C E N T E R  

2 0 0 0  N .  A L A F A Y A  

T R A I L ,  S U I T E  6 0 0 ,  

O R L A N D O ,  F L  3 2 8 2 6  
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     “ Equality and justice for children through training and reform”  
 
 

 

DISPOSITION 

H.L.G. v. State, 2009 WL 1139229 (Fla. 4th DCA 2009)  
Court withdrew earlier opinion and reversed the disposition of the case in light of 
the new Florida Supreme Court case, E.A.R. v. State, 4 So. 3d 614 (Fla. 2009). 
 

N.L. v. State,  2009 WL 839039 (Fla. 2d DCA 2009) 
The written disposition order did not comport with the oral orders.  Reversed and 
remanded to correct the disposition order.  
 

S.T. v. State,  2009 WL 886308  (Fla. 1st DCA 2009)                                                            
The juvenile disposition order did not specify the length of probation and whether 
the two terms of probation were to be concurrent or consecutive.  The judge did not 
file an amended order within 30 days of the motion to correct it so that the amended 
order is a nullity.  Reversed and remanded for a corrected order.  
 

B.M.S. v. State, 2009 WL  928925 (Fla. 4th DCA 2009)                                                      
Child was committed to moderate risk facility for an indefinite period but for no 
longer than one year or the child’s 21st birthday.  The court gave her credit for time 
served in detention but did not fill in the number of days.  Since this is a determinate 
commitment, child is entitled to time served. Reversed and remanded with orders to 
fill in the number of days. 
 

RESTITUTION 

D.W.E. v. State, 2009 WL 1139284 (Fla. 2d DCA 2009)                                                                      
Restitution for a window was only based on hearsay so no evidence to support 
award.  Higher court suggested that trial judge read Malarkey v. State, 975 So. 2d 538 
(Fla. 2d DCA 2008) holding that restitution cannot be awarded for items not in the 
information, arrest warrant or discovery. Judge also needs to read J.A.B v. State, 993 
So.2d 1150 (Fla. 2d DCA) where the court must determine what the child may rea-
sonably be expected to earn upon finding suitable employment and must base the 
restitution amount on those expected earnings.  Affirmed in part, reversed in part 
and remanded. 

http://www.4dca.org/opinions/Apr%202009/04-29-09/4D07-3585.op.pdf
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2009/April/April%2001,%202009/2D07-5738.pdf
http://opinions.1dca.org/written/opinions2009/04-03-2009/08-5093.pdf
http://www.4dca.org/opinions/Apr%202009/04-08-09/4D08-1782.op.pdf
http://www.4dca.org/opinions/Apr%202009/04-08-09/4D08-1782.op.pdf
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2009/April/April%2029,%202009/2D08-891.pdf
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SUBSTANTIVE LAW 

D.A. v. State, 2009 WL 1139204 (Fla. 3rd DCA 2009) 
Child stopped because of expired tag on car he was driving.  Police decided not to cite 
the child for expired tag but then asked if there was anything on the child or in the ve-
hicle that he needed to know about.  Child responded there was a baggie of marijuana 
in the center console.  Child argued that once the police officer decided not to issue a 
citation, the detention should have ended. Police had probable cause to stop the car and 
then were justified in detaining child for the time reasonably necessary to issue a cita-
tion or warning. A question is not a search or a seizure.  Affirmed. 
 

 

L.P. v. State, 2009 WL 1211813 (Fla. App. 3 Dist. 2009)                                                           
Police saw child out after curfew, ordered child out of car and to place hands on car and 
stay put.  Child volunteered that he had marijuana in his pocket.  The officer did not ask 
the child why he was out after curfew to determine if he fell within one of the 12 excep-
tions so he did not have probable cause to seize the child before the child admitted pos-
session marijuana. The officer decided to arrest the child before asking the questions 
required to determine if he violated the law.  This “cart before the horse” approach to 
effectuate an arrest is anathema to our constitutional guarantees.  Therefore, the trial 
court erroneously denied the child’s motion to suppress.  Reversed and remanded.  
 

UNCOUNSELED PLEA 

A thorough 

inquiry about 

waiver of counsel 

needs to be done 

or the child may 

withdraw 

uncounseled plea 

at a later date. 

 

M.J.P. v. State,  2009 WL 981338 (Fla. 1st DCA 2009) 
The judge denied the child’s request to withdraw an uncounseled guilty plea and 
did not do a thorough inquiry regarding the waiver of counsel.  Reversed and re-
manded to allow child to withdraw her plea and then conduct further proceedings 
as may prove necessary. 

K.H. v. State, 2009 WL 928498 (Fla. 3rd DCA 2009) 
State could not prove police officer was engaged in lawful performance of his duty 
which is a necessary element of a battery on a law enforcement officer.  No evidence 
was established that the officer had probable cause or reasonable suspicion that the 
child was loitering and prowling.  Reversed and remanded to have trial court reduce 
the offense to simple battery. 

S.D. v. State, 2009 WL 1211799 (Fla. 3rd DCA 2009) 
Even though police officer was off duty, he was still performing his lawful duty in 
breaking up a fight so charge of battery on a law enforcement officer.  Affirmed.  

http://www.3dca.flcourts.org/Opinions/3D06-3122.pdf
http://www.3dca.flcourts.org/Opinions/3D08-1484.pdf
http://opinions.1dca.org/written/opinions2009/04-14-2009/08-6046.pdf
http://www.3dca.flcourts.org/Opinions/3D08-0717.pdf
http://www.3dca.flcourts.org/Opinions/3D08-1256.pdf
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Blueprint 

Commission 

Report 

incorporated 

into SB 2218.  

Sponsored by 

Senator Steve 

Wise.  

“ Equality and justice for children through training and reform”  

Read the opinion 

D.P. v. State of Florida, 2009 WL 1097264 (Fla. 5th DCA 2009) 
Child was given 10 points on RAI for carrying a concealed weapon and an extra 3 
points for an aggravating circumstance of illegal possession of a firearm which 
exceeded 12 points necessary for secure detention.  Should not have double 
scored it.  Writ of habeas corpus granted.   
 
S.B. v. Charles Parkins, Superintendent of the Alachua Regional Detention Center, 
2009 WL 1010902 (Fla. 1st DCA 2009)                                                                        
Child detained beyond 21 days because court found child was a danger to the 
community.  The power to detain children is entirely statutory.  A child cannot be 
held in detention more than 21 days unless an adjudicatory hearing for the case 
has been commenced in good faith by the court.  The Legislature has not author-
ized continued secure detention of juveniles beyond the 21 days statutory time 
limit based on danger to the community.  Petition granted. 

WRIT OF HABEAS CORPUS 

 

LEGISLATIVE UPDATE 

HB 173 sponsored by Rep. Sandy Adams (R-Seminole).  The bill authorizes a court to retain 
jurisdiction over a child and the child's parent or guardian until the costs, fees, and costs asso-
ciated with court-appointed counsel are satisfied. The bill also allows placement decisions by 
the Florida Department of Juvenile Justice upon adjudication of a child by the courts could be 
over-ridden by judges without cause. This bill goes against the findings of the Juvenile Justice 
Blueprint Commission and would have negative consequences for children in the juvenile jus-
tice system. Although the companion bill is not moving in the Senate, two other juvenile justice 
bills are moving through the process with parts of HB 173 in them.  

 Compare with HB 1211 

 Compare with HB 1335, 1475 

 Compare with SB 654, 2094, 2128, 2218                                                                                                                                          

 

SB 2218 sponsored by Senator Steve Wise (R-Duval). The bill takes recommendations made 
by the Blueprint Commission and makes them into state law.  Some of the  focus areas, include 
legal representation at all stages of delinquency proceedings, diversion of children 9 years or 
younger into the state’s CINS/FINS network, Medicaid eligibility for certain juveniles, targeted 
services for girls, and diversion of first-time drug offenders into treatment programs instead of 
placement into detention centers.  
 

SB 2128 sponsored on behalf of DJJ by Senator Victor Crist (R-Hillsborough).  The bill ad-
dresses a more limited number of reforms recommended by the Blueprint Commission. 
 

SB1540 sponsored by Senators Sobel and Bullard.  Zero tolerance does not require reporting 

petty acts of misconduct and misdemeanors to law enforcement.  Encourages schools to use 

alternatives other than suspension and expulsion and referral to law enforcement.                  

Effective date: July 1, 2009.  

http://www.5dca.org/Opinions/Opin2009/042009/5D09-839.op..pdf
http://opinions.1dca.org/written/opinions2009/04-16-2009/09-1340.pdf
http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=39988&SessionId=61
http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=41505&SessionId=61
http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=41692&SessionId=61
http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=41855&SessionId=61
http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=40215&SessionId=61
http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=41382&SessionId=61
http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=41399&SessionId=61
http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=41467&SessionId=61
http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=41467&SessionId=61
http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=41399&SessionId=61
http://www.flsenate.gov/session/index.cfm?BI_Mode=ViewBillInfo&Mode=Bills&ElementID=JumpToBox&SubMenu=1&Year=2009&billnum=1540
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Teen Brain Quiz 

Posted November 26, 2008   

1. We often refer to teenagers as "young adults" because their brain development gives them com-

plete adult skills, although they lack the experience of older adults. 

False. From the standpoint of brain development, a "young adult" brain is that of at 25-year-old. Through 

the teenage years and into the early 20s, the brain is still getting organized. Some areas are growing in size, 

some areas are pruning unused connections, and connections are being strengthened between many areas. 

Still, a surprising number of cognitive functions are similar in adolescents and adults. 

2. The teenage brain has less matter in the areas that control planning and problem solving than does 

the adult brain. That's the reason teenagers make bad choices.  

False. The final maturation process in the adolescent brain involves the "pruning" of nerve cell material, or 

"grey matter," rather than adding more. New connections are being made, but circuits that are unused also 

are being cut out. As adolescents approach adulthood, the active connections are insulated with myelin, 

which helps information flow more quickly and efficiently among regions of the brain. It's like having a 

computer that does massive parallel processing, rather than a single switch. 

3. Teenagers stay up late because they require less sleep than adults. 

False. Adolescents require more sleep than adultsðlikely about nine hoursðand there is a shift in the onset 

of sleep to later hours, accompanied by later waking. This is well established by research, but we have not 

discovered the biological mechanisms that underlie these differences. 

4. The reason many teenagers seem emotionally reactive is that they respond to subtle cues that adults 

miss. 

False. Brain imaging studies show that teenagers have less capacity to recognize anger in facial images than 

adults. That suggests that brain areas important for the processing of subtle changes in facial expressions are 

still developing through adolescence. Teenagers also may be more emotional because the parts of their 

brains that control social interactions develop earlier than the parts that censor overreactions.   

5. Teenagers should not blame their inappropriate behavior on "raging hormones." 

True. Puberty usually begins before the teenage years, with hormonal changes peaking at ages 12 to 15. 

Hormones then even out, reaching adult levels by age 18. Instead of hormones, teenagers can blame their  

behavior on the fact that they have a developing brain that is not yet capable of full regulation of behavior. 

Take rest of quiz. 

http://health.usnews.com/articles/health/brain-and-behavior/2008/11/26/answers-to-teen-brain-quiz.html
http://health.usnews.com/articles/health/brain-and-behavior/2008/11/26/answers-to-teen-brain-quiz.html
http://www.usnews.com/
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“ Equality and justice for children through training and reform”  

Teen Driving 

29.8% Percentage of 16-year-olds with a driver's license, down from 43.8% in 1998, thanks to 

tighter state laws, high insurance costs and the expense of private driving schools 

20% Percentage of school systems offering driver's education programs, compared with 90% in the 

1980s.   

 http://www.time.com/time/magazine/article/0,9171,1718544,00.html 

Juvenile Suicide linked to solitary confinement: 

 

OJJDP just issued a bulletin on the characteristics of juvenile suicides in confinement which  

 

links suicides to solitary confinement. http://www.ncjrs.gov/pdffiles1/ojjdp/214434.pdf 

  Success Story 

 In the fall of 2008, my trial partner, Susan Sheahan, and I were getting very frus-

trated with the juvenile judge’s decision to hold probation violators in secure deten-

tion for 21 days after arrest on technical violations. We researched the statutes and 

case law, and began filing emergency habeas writs with the First DCA. After three or 

four writs in the span of a couple weeks, the DCA published a written opinion directed 

to our judge, explaining why he could not hold kids in secure detention for probation 

violations (R.A.P. v. Parkins, 994 So. 2d 414 (Fla. 1st DCA 2008). 

 While this was certainly a good outcome for that particular client, the best out-

come of the series of habeas writs has been the lasting change in our courtroom proce-

dure: Our judge no longer attempts to hold juveniles in secure detention for violating 

probation, which is a victory for our entire system in Alachua County! 

 

Whitney M. Untiedt, Assistant Public Defender, Juvenile Division, Gainesville, Florida 

 

http://www.time.com/time/magazine/article/0,9171,1718544,00.html
https://owa.barry.edu/owa/redir.aspx?C=b1b036b236a148c8abeb3a272b1b79e0&URL=http%3a%2f%2fwww.ncjrs.gov%2fpdffiles1%2fojjdp%2f214434.pdf
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Feel free to 

call on these 

professionals  

for  

assistance in  

your cases! 
If you need help in reviewing a psychological or educational evaluation 
of a child, you may contact Dr. Linda Bacheller for assistance.  
 
Linda L. Bacheller, Psy.D., JD 
Assistant Professor, Department of Psychology  
Barry University 
11300 NE 2nd Avenue  LIB 164 
Miami Shores, Florida 33161 
Phone:  305-899-4576 
Email:   lbacheller@mail.barry.edu 
 
Sue Ellen Fagin-Allen, JD, MA, NCC, LMHC 
Former Florida juvenile public defender and currently a counselor for 
children in a residential substance abuse treatment facility. She is 
willing to assist you with questions about substance abuse and children.  
Email her at: queenfagin@hotmail.com 

 
 

Free Help to Florida Juvenile Defenders 

National Juvenile Defender Center News 
¶ Rutgers and NJDC recently filed an amicus brief in the NJ Supreme 

Court concerning the point at which the right to counsel attaches in 
delinquency proceedings and how it relates to adolescent brain de-
velopment.    

 Click here to read:  State of New Jersey v. In the Interest of In Re 
 P.M.P. 
 

¶ The NJDC just released a new seventy page manual:                                                                  
Role of Juvenile Defense Counsel in Delinquency Court     

 

¶ 2008 Juvenile Defender Resource Guide from October 2008 NJDC 

FLORIDA CHILDREN AT A 

GLANCE 2008 

Statistics by county on children in Florida.  

Look at your county.   

https://owa.barry.edu/owa/redir.aspx?C=8fa3a34a3a5b441eb8bb8ff92c438348&URL=mailto%3albacheller%40mail.barry.edu
mailto:queenfagin@hotmail.com
http://www.njdc.info/pdf/role_of_juvenile_defense_counsel.pdf
http://www.njdc.info/pdf/2008_resource_guide.pdf
http://cscf.fmhi.usf.edu/pdf/AAG2008/default.htm
http://cscf.fmhi.usf.edu/pdf/AAG2008/default.htm
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Tamara Gray 

from the Miami 

Public Defender 

Office will be 

the guest      

lecturer on  

Direct Filing 

this month.   Be 

sure to call in! 

Whatõs new on the website 

Phone: 321-235-8402 

Fax: 321-235-8434 

E-mail:  pmcintyre@mail.barry.edu 

Barry University JJC 

Friday, June 12, 2009  

The Inn at Cocoa Beach 

Special Populations in Juvenile Court 

Click above to see agenda, speaker bios and     

registration form. 

Learn @ Lunch 12:30 by Conference Call 

 

5/29/09  Direct Filing 

6/26/09  Developing a Theory of the Case 

7/31/09  Writs 

8/28/09  Competency of Youth 

9/25/09  Disposition Advocacy 

10/30/09  Restitution 

11/20/09  How To Deal With Difficult Parents 

12/11/09  Opening Statements 

Download prior seminars to your iPod or computer! 

http://www.barry.edu/JJC/infobank/archivedTrainings.htm 

 

Coming soon!!    

Complete Motion Bank with over 30 new motions to file!!! 

http://www.barry.edu/JJC/trainings/default.htm
http://www.barry.edu/JJC/infobank/archivedTrainings.htm

