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DISPOSITION

E.A.R. v. State2009 WL 217979 (Fla. 2009)Great opinion by the Supreme Court resolving the con-
flict between the 2nd & 4thon disposition. It is pretty lengthy but includes a great analysis and his-
tory on disposition and more importantly made it more difficult to depart from the recommended
disposition.

The Supreme Court has now made it more difficult to depart from the recommendation by stating
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INSIDE THIS a whole? not only requires that the juvenile court state its departure "reasons" on the record, and
that the reasons be supported by a preponderance of the evidence, but also requires that the prof-
[0S fered reasons address and explain why departure is necessary to provide the juvenile offender with
"the most appropriate dispositional services in the least restrictive available setting.”
Case Law 2 The Court also stated:"We conclude that simply parroting [the PDR] is insufficient to justify depar-
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tion that the DJJ has overlooked, failed to sufficiently consider, or misconstrued with regard to the
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B the public.”
Success Story 5 L.D.K. v. State 2009 WL 331662 (Fla. 2d DCA 2009) Disposition for fleeing and eluding a police offi-
cer was incorrect as child was placed on probation beyond one year. Could not be addressed on di-
Sex Offender 6 rect appeal because the issue was not preserved for appellate review by objecting during the disposi-
Reqgistration tion hearing or by filing a motion in accordance with Florida Rule of Juvenile Procedure. 8.135(b).
— Affirmed without prejudice to file an appropriate motion for collateral relief. Maureen Surber, APD,
Trainings 7
= wrote appeal.

E.T. v. State 2009 WL 559938 (Fla. 5th DCA 2009Child committed to level 6 placement for one year

after being found guilty of possession of less than 20 grams of cannabis. Child refused a drug test.

DJJ requested probation. PDR showed child had never been found guilty of a criminal offense. Judge
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dation. EAR v. State34 FLW S 120 (FLA. Jan. 30, 2009)

M.B. v. Statg 2009 WL 559868 (Fla. 5th DCA 2009)Judge Johnson ordered a child to a level 6 com-
mitment facility when DJJ recommended probation. Child failed to preserve issue in accordance with
JUVENILE JUSTICE Florida Rule of Juvenile Procedure 8.135. The State cremspealed on the basis that the judge argued
CENTER 985.433(7)(a) and (b) were unconstitutional because the statute gives sentencing discretion only to
DJJ. Reversed on this issue stating the court does have discretion as long as the reason for departure
are supported by a preponderance of the evidence.
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DOUBLEJEOPARDY

321-235-8402
J.M. v. State2009 WL 413433 (Fla. 5th DCA 2008) Judge found child committed six offenses grow-
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tion order under Rule 8.135(b)(2) stating that the disposition violated double jeopardy. There was
no meaningful spatial or temporal break during which the child could pause, reflect and form a new
criminal intent. The motion is to be heard within 30 days or it is automatically denied. Judge John-
son heard the motion on the 4@ day. Reversed and remanded to vacate one of the charges.


http://www.floridasupremecourt.org/decisions/2009/sc08-506.pdf
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2009/February/February%2010,%202009/2D08-454.pdf
http://www.5dca.org/Opinions/Opin2009/030209/5D08-3215.op.pdf
http://www.5dca.org/Opinions/Opin2009/030209/5D08-598.op.pdf
http://www.5dca.org/Opinions/Opin2009/021609/5D08-1453.op.pdf
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MOTION TO SUPPRESS

L.B.B. v. State2009 WL 211929(Fla. 2d DCA 2009)

Child stopped for riding a bicycle without a rear light. Police noticed he did not have a bell and arrested
him. They found marijuana on him. A bicycle infraction is noncriminal and a person cannot be arrested for
such an infraction. Motion to suppress should have been granted. Reversed. Carol J.Y. Wilson, Assistant
Public Defender, wrote this.

RESTITUTION

C.C.N. v. State2009 WL 187896 (Fla. 2D DCA 2009)
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hearing without Public Defender.

the child present
unless waiver of
presence was
knowing,

intelligent and
voluntary. J.C. v. State2009 WL 211928 (Fla. 5th DCA 2009)

J.L.D. v. State2009 WL 211928 (Fla. 2d DCA 2009)

Trial judge took over questioning for assistant state attorney; however his questions did not raise the resti-
tution amount. Cost of towing car that was broken into was not shown by competent evidence.

Judge held restitution hearing without the child present. State did not prove that the child knowingly and
voluntarily waived the right to be present. It was error to proceed in his absence. Reversed and re-
manded. Written by Robert Wildridge, Assistant Public Defender.

E.D.P. aka E.M.P. v. Stat2009 WL 564398 (Fla. 2d DCA 200%ictim testified at restitution hearing that

a valuable knife was taken in the burglary. The child was unaware that the victim wanted restitution for it
until the hearing. It was not in the charging document. Although the issue was not preserved properly for
appeal, it is a fundamental error. Reversed part of restitution order representing value of the knife. Victim
also lost a firearm, a bicycle and a laptop but the state failed to present evidence of the fair market value of
the items (the original market cost, the manner in which the item was used, the general condition and per-
centage of depreciation). Remanded for a new hearing. At the new hearing, the judge will also need to
determine the earnings the child may reasonably expect to make and set a commencement date for the
payments after giving the child a reasonable amount of time to get a job.

WRIT OFHABEASCORPUS

M.A.M. v. Vincent Vurro, 2009 WL 32416 (Fla. 2d DCA 2009)

Child held in detention on domestic violence charge for two 48 periods of time and then 21 days. Florida
Statute sections 985.255(2) and 985.26(2) prohibit detention for more than 21 days. Also, if the child is
charged with DV, which does not otherwise meet detention criteria, the court must make specific written
findings that respite care is unavailable and secure detention is required to prevent victim injury. However
even with the written findings, the child may not be held in detention for more than 21 days. Writ granted.
Written by Heather Sutton-Lewis, Assistant Public Defender.
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http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2009/January/January%2030,%202009/2D07-3804.pdf
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2009/January/January%2021,%202009/2D08-639.pdf
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2009/January/January%2030,%202009/2D07-5696.pdf
http://www.5dca.org/Opinions/Opin2009/020209/5D08-2963.op.pdf
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2009/March/march%2006,%202009/2D07-1730.pdf
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2009/January/January%2007,%202009/2D08-5147co.pdf
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ABA ONLINE CLASSES

Successful Strategies for Representing Child Sex Offend&he outcome of a juvenile sex offender

case can have a major impact on the life of the child. Yet, despite the high impact and the complex-

ity of their work, there is almost no training for those who represent juvenile sex offenders. The
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fender Center, and the ABACLE are presenting this teleconference to provide education on effec-

tive strategies for successful representation» Listen to this Audio Program

Roper v. Simmons Teleconferencdow will this case change practice in the courtroonidke our

online,90i ET OOA AOAET AT OOOA 11 OEA 30POAIT A #1 00060 I
course examines outcomes fronRoper v. Simmonsncluding how this case will affect juveniles
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what defenders can do, and the confirmation that children and adults are different.Listen to this

Audio Program
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Articles of Interest OBl ack

My View: Florida still struggles with juvenile justice _ (Tallahassee DemocratMany of the juveniles are 2
systemic issues identified back in 1989 continue to drive the failure of the system today, and

despite the creation of the Department of Juvenile Justice in 1994, the state has failed to imple
ment successful juvenile justice reform. likely to get

1/2 times more

, : : N . : arrested than
Kids raised behind bars fear losing "home' (Miami Herald "As a young person, the potential

for rehabilitation in the adult system is virtually nonexistent," noted Wansley Walters, director fwhi t e opes . 0
of the MiamiDade County Juvenile Services Department. " [They] are victimized, sexually and
emotionally dominated, and there is little protection for them."

Palm Beach

Post

Teen dies at juvenile detention center (Tallahassee DemocratOfficials say a 1#year-old boy
died after collapsing at a Polk County juvenile detention facility.

Officials seek ways to cut number of minority juveniles going to jail __ (Palm Beach Po$tThe
girl is one of more than 36,000 minority juveniles who enter the state's juvenile justice system

every year, a system in which black juveniles are 2 1/2 times more likely to get arrested than
white ones, according to the Florida Department of Juvenile Justice. In Palm Beach County, the
rate is more than three times.

New Miami-Dade Public Defender Carlos Martinez has huge job, few resources
Communist Cuba, 1969: A boy named Carlos J. Martinez is selected to narrate a class play about

the defeat of exile attackers at the Bay of Pig&’

Read full story from MiamiHerald.com The Miami Herald February 8, 2009 By David Ovalle

0 Equality and justice for


http://ga3.org/ct/11s9VP71WS0D/
http://ga3.org/ct/C1s9VP71WS0G/
http://ga3.org/ct/Jps9VP71XE9d/
http://ga3.org/ct/-ps9VP71XE9s/
http://www.miamiherald.com/news/southflorida/story/893767.html
http://www.miamiherald.com/news/southflorida/story/893767.html
http://www.miamiherald.com/news/southflorida/story/893767.html
http://www.abanet.org/cle/clenow/childsexoffenderreg.html
http://www.abanet.org/cle/clenow/childsexoffenderreg.html
http://www.abanet.org/cle/clenow/roperreg.html
http://www.abanet.org/cle/clenow/roperreg.html
http://www.abanet.org/cle/clenow/roperreg.html
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S2218 General Bill by Wise: Juvenile and Criminal JusticRequires the DJJ to establish the
Juvenile Justice Policy Research Institute within the DJJ. Provides that public defenders are avalil
able to juveniles at all stages of delinquency court proceedings. Provides for Medicaid eligibility
for juveniles committed to certain residential juvenile programs. Provides for commitment of juve
niles who are pregnant or mothers with infant children in small fastylie, communitybased
programs, etc. EFFECTIVE DATE: 07/01/2009. 02/26/09 SENATE Hf&idhilar H 1335
CompareH 0997 H 1211 H 1475 S 0086 CS/S 1540S 2094 S 2128 S 2160

DJJBil The DJJ 6 doesnotmdudethe following provisions:
Funding of community based substance abuse services and diversion of first offenders
Modifying the existing DRAI to allow for an aggravation of the score for a youth charged with a felony
Requiring community based, gender specific aftercare services for girls transitioning from DJJ program
Providing for female supervision of females
Requiring legal representation of children in all delinquency proceedings
Prohibiting the sale and requiring confidentiality of 1st time nonviolent juvenile offender arrest records

Providing for a community based, interagency transition team for youth exiting commitment programs,
amending zero tolerance

9  Providing that services and education received by a youth while in detention awaiting placement 4
sidered as part of completing that youthos |HB173increasey p| a)
detention times o
juveniles and
extends the timejj
the court has

HB 173 by Sandy Adams jurisdiction over

. . . . . . . them to collect
f Provision to extend jurisdiction over child ge 1¢

lect costs and feesThe juvenile courts will have a huge caseload increase and become collection U ERES,
for costs, fees and restitution .

I Requiring mandatory parole hearings after 8 years for adult inmates originally sentenced as juver
while excepting various violent offenses. Brandi Davis, Law Fellow, SPLC, Member SIDC

9 Increased use of detentionAll children committed to high risk residentiaustbe held in secure deter ® 0 e

tion. This will undoubtedly effect girls the most as there are fewer beds in Florida for them. Further=
more, a child may be held in secure detention if the child fails to appear in court until the trial con-
cludes. Related Bills SB654.

HB 997 Student Discipline and School Safety Zero tolerance does not require reporting to law 93 enforce-
ment petty acts of misconduct and misdemeanors, 94 including, but not limited to, disorderly conduct, disru
ing a 95 school function, simple assault or battery, affray, theft of 96 less than $300, trespassing, and vanda
ism of less than $1,000Related Bills: SB 1540HB 785SB 406

SB 1508 Juvenile Proceedings/Mental CompetenciRequires an evaluation of mental competency to pro-
ceed for every child 10 years of age or younger who is the subject of a court hearing.

SB 108 Restraints/Use During Juvenile Proceedingby Wilson Prohibits the use of instruments of re-
straint on a child during court proceedings or elsewhere in a courthouse. Some exceptions.
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http://www.google.com/ig?rel=1&hl=en&failed=true
http://www.flsenate.gov/session/index.cfm?Mode=Bills&Submenu=1&BI_Mode=ViewBillInfo&Billnum=1335&Year=2009
http://www.flsenate.gov/session/index.cfm?Mode=Bills&Submenu=1&BI_Mode=ViewBillInfo&Billnum=0997&Year=2009
http://www.flsenate.gov/session/index.cfm?Mode=Bills&Submenu=1&BI_Mode=ViewBillInfo&Billnum=1211&Year=2009
http://www.flsenate.gov/session/index.cfm?Mode=Bills&Submenu=1&BI_Mode=ViewBillInfo&Billnum=1475&Year=2009
http://www.flsenate.gov/session/index.cfm?Mode=Bills&Submenu=1&BI_Mode=ViewBillInfo&Billnum=0086&Year=2009
http://www.flsenate.gov/session/index.cfm?Mode=Bills&Submenu=1&BI_Mode=ViewBillInfo&Billnum=1540&Year=2009
http://www.flsenate.gov/session/index.cfm?Mode=Bills&Submenu=1&BI_Mode=ViewBillInfo&Billnum=2094&Year=2009
http://www.flsenate.gov/session/index.cfm?Mode=Bills&Submenu=1&BI_Mode=ViewBillInfo&Billnum=2128&Year=2009
http://www.flsenate.gov/session/index.cfm?Mode=Bills&Submenu=1&BI_Mode=ViewBillInfo&Billnum=2160&Year=2009
http://www.myfloridahouse.gov/Sections/Documents/loaddoc.aspx?FileName=_h0173__.xml&DocumentType=Bill&BillNumber=0173&Session=2009
http://www.myfloridahouse.gov/Sections/Documents/loaddoc.aspx?FileName=_s0654__.DOCX&DocumentType=Bill&BillNumber=0654&Session=2009
http://www.myfloridahouse.gov/Sections/Documents/loaddoc.aspx?FileName=_h0997__.xml&DocumentType=Bill&BillNumber=0997&Session=2009
http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=40940&BillText=juvenile+justice&HouseChamber=H&SessionId=61&
http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=40856&BillText=juvenile+justice&HouseChamber=H&SessionId=61&
http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=39934&BillText=juvenile+justice&HouseChamber=H&SessionId=61&
http://www.myfloridahouse.gov/Sections/Documents/loaddoc.aspx?FileName=_s1508__.DOCX&DocumentType=Bill&BillNumber=1508&Session=2009
http://www.myfloridahouse.gov/Sections/Documents/loaddoc.aspx?FileName=_s0108__.DOCX&DocumentType=Bill&BillNumber=0108&Session=2009
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guCcCess storJ,

It has been 23 years but | st igll remember AH
yesterday. She was only 13 years old and had been in foster
care since she was 4. Needless to say she was angry and had
begun committing increasingly serious crimes. | was a young,
overwhelmed PD when | was appointed to represent her on her
first felony. She looked so scared | put my pen down and instead
of taking notes just started talking to her. She was very bright
and just fed up withthesystem. Li ke a | ot of ki
a future and saw no reason to behave.

iSomet i mes
| decided to take a chance on her and began lobbying DCF a di

and the SA to give her a huge break and let her go to counseling
before making any decisions about prosecuting. For my part |
promised to stay in touch and represent her if she came back to
face the charges. For whatever reason Heather decided to trust Letty Marques, Es(
me and give the system one more chance. Board of Advisord

Juvenile Justice Cent

The last time | heard from her (I did keep in touch for a num-
ber of years) she was married, with children and a masters de-
gree. Sometimes you can make a difference.

Juvenile Indigent Defense Action Network (JIDAN) update

The MacArthur Foundation and the NJDC selected Florida to be one of the new Models for Change
states. The Florida team is comprised of the following: Gerry Glyrbarlos Martinez, Rob Mason,
Maria Schneider, Luciana Silva, Judge Irene Sullivan, Ted Tollett, Angela Vigil, and Gordon Weekes

The team will be working on three projects regarding access to competent counsel. The first will be a
pilot project implementing the new Florida Supreme Court rule of the meaningful opportunity to con-
fer with counsel, the second will be implementing the Model Guidelines for Representation of Chil-
dren in Delinquency Court in Florida, and the third will be improving detention advocacy and writ
practice. These projects will be funded through the generous grant from the MacArthur Foundation
for one year which is renewable for two additional years.




SEX OFFENDERREGISTRATIONINFORMATION

Unfortunately, children are now being required to register as sex offenders around
the state. The staff of the Juvenile Justice Center knows that the juvenile defenders
around the state are fighting in every way they can to protect their clients from this
registration.

~ The Juvenile Justice Center received the list of juveniles
. that are required to register as sex offenders by each cir-

If you are interested in how many juvenile sex offenders
have been required to register in your circuit or their
names, please email Carrie Lee alee @mail.barry.edufor
this information.

REQUESIRIFORMATION

Our office is investigating conditions of confinement for youth at DJJ residential and
detention facilities around the state to develop civil rights litigation to protect the rights pf
these youth. We have received reports of abuse and staff misconduct from youth whojwere at
the Desoto Juvenile Correctional Institution. We would like to speak with any youth wio you
represent, or have represented, that were placed at either of the Desoto residential fadilities.

If you have a client or former client, could you please ask him/her to contact me directly, or,
if you can share his/her personal information with us so we can get in touch.

Thanks,

Andrea Costello

Staff Attorney

Florida Institutional Legal Services
12921 S.W. 1st Road, Ste. 107, #346
Newberry, FL 32669

Phone: (352) 372494, ext. 1012

Fax: (352) 3315202
acostello@FILSINC.ORG
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Upcoming Trainings

Location:

June 12, 2009

Topics Include:

Dec. 35, 2009

Location:

0 ':t(fz ”—Zf—(‘oo e -
Register early to apply for scholarships!

Dependency crossover kids, Girls, LGBTQ kids,
Sex Offenders and Cultural Competency

The Inn at Cocoa Beach, Cocoa Beach, Florida

0 Sf”’i.(.%O ‘. » ”<f2 .<Z

Cosponsored with NITA

Juvenile Justice Center, Orlando, Florida

2/27/09 Juvenile Detention Alternatives Initiative
3/27/09 VOP, Contempt, Home Detention Violations
4/24/09 Substance Abuse Among Our Youth
5/29/09 Direct Filing

6/26/09 Developing a Theory of The Case
7/31/09 Writs

8/28/09 Competency of Youth

9/25/09 Disposition Advocacy

10/30/09 Restitution

11/20/09 How To Deal With Difficult Parents
12/11/09 Opening Statements

Website Updates

Please keep checking our website!

We have addeMP3 recording®f many of our past trainings. If you
are a Florida juvenile defender and want the secret password, please JaErakriEriif:riky!

emailclee@mail.barry.edu.

Mark your calendars!

Learn @ Lunch
12:30to 1:20

Barry University JJC

Phone: 321-235-8402

E-mail: pmcintyre@mail.barry.edu

Caveat This newsletter is a service for Florida juvenile defenders. It is intended to provide only brief case summaries
and articles of interest and does not constitute legal advice. Each legal situation is different and requires individual re-

view of the facts and applicable law.



